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IS A WIDOWED MOTHER ENTITLED TO THE EARNINGS 
OF HER UNEMANOTPATED MINOR CHILD? 



This question is to be determined upon the ground whether or not a 
widowed mother is bound to support her minor child ; if so, then, cor- 
relative^, she is entitled to that child's earnings. 

Professor Minor, 1 Inst. (377) 414, uses the following language: 
' ' Whether a mother, who is not fully within these reasons, is bound 
(if there be no father) to maintain her children whilst they are under 
age, is more than doubtful; the weight of authority, both in England 
and the United States, being against her liability." See also to same 
effect, 1 Inst. (400) 438. Professor Minor cites, in support of his 
position, 1 Pars. Cont. 256 and n. (c); [in 5th ed., page 308 and n. 
(x)] ; 2 Kent. Com. 191, 194; Fawkner v. Watts, 1 Atk. 408; Myers 
v. Wade, 6 Rand. 448, 451; Cunningham v. Cunningham, 4 Gratt. 45. 

It is proverbial that even Homer at times may nod. The authorities 
cited by Prof. Minor do not support his contention; and it is respect- 
fully submitted that the position taken by him is untenable. 

The citation from Parsons, supra, is in consonance with the views 
of Prof. Minor. The views expressed by Kent, as cited supra, do not 
support Prof. Minor. This will appear further on, where Kent's 
position, and the interpretation of the language used by him, is given 
by the Supreme Court of New York. 

Fawkner v. Watts, supra, decides simply that where the father or 
mother, as the case may be, is in low circumstances, the child ought 
to be maintained out of a provision left it by a collateral relation. 
And the Master of the Rolls, in the course of his opinion, says: "I 
shall not dispute but every father and mother, by the law of nature, 
is under an obligation to maintain their (sic) own children; but yet 
this may be varied by the circumstances." 

The Virginia cases cited by Prof. Minor are not at all in point. 
The first case (Myers v. Wade, 6 Rand. 448, 451) decides simply that 
the guardian cannot apply any part of the principal of an infant's 
estate to his education or maintenance without the previous consent of 
the court appointing the guardian, and that this is even more binding 
on a parent. Prof. Minor's reference is to dicta of judges in this case; 
but the language used by Judge Green on page 448 (referred to by 
Prof. Minor) is, that there is a natural, if not a legal, obligation on 
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all parents to support their children, if of ability to do so. And 
Judge Coalter (page 451) merely says: "Had the widowed mother 
possessed an estate sufficient for their [the minor children's] mainte- 
nance and education, although I am not prepared to say that she 
would have been bound to have expended it in that way; yet, had she 
thought proper to do so, it would have been a voluntary donation, in 
no wise a bar to their future claims to their own estate. ' ' 

The second Virginia case (1 Gratt. 45) cited by Prof. Minor de- 
cides, simply, that where infants live with their widowed mother on 
her dower estate, and are supported by her, for which support she 
makes no charge, and the net proceeds of her estate are not equal to 
her expenses, and the guardian pays these expenses, the guardian 
should be made some allowance therefor. The point in question has 
never been decided, so far as I have been able to ascertain, in Vir- 
ginia. The case, therefore, being one of first impression in this State, 
we look to the decisions of other States. 

In New York the widowed mother's right is upheld. In Gray v. 
Durland, 50 Barb. 100, the question is expressly decided in the affir- 
mative. The opinion goes into an elaborate discussion of the author- 
ities. The Judge cites 2 Kent's Com. 191 and 193 (relied on by 
Prof. Minor), and says: " Kent lays down the general rule ' that the 
father is bound to support his minor children, if he be of ability, even 
though they have property of their own; but this obligation in such 
cases does not extend to the mother, and the rule as to the father has 
been relaxed.' I think this observation must be considered as appli- 
cable to a case where the child has property, and not as a general rule 
in reference to the custody and services of the child. So, also, the 
subsequent remarks, at page 193, 'that in consequence of the obliga- 
tion of the father to provide for the maintenance and education of his 
infant children, he is entitled to the custody of their persons and to 
the value of their labor and services,' has reference only to cases 
where the father is living, and has no application where the mother 
survives him. This construction is supported by, and consistent with, 
the rule laid down subsequently, at page 215, ' that the father, and, 
on his death, the mother, is generally entitled to the custody of the in- 
fant children, inasmuch as they are their natural protectors for main- 
tenance and education.' " 

Simpson v. Buck, 5 Lans. (N. Y. Sup. ) 337, is precisely in point, 
the question under discussion being directly raised therein and affir- 
matively decided. The court refers to Gray v. Durland, supra, and 
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says: "No cases have been cited of a later date which in any way 
affect or overrule the authority of that case." 

In re Ryder, 11 Paige, 187, it is held: "A parent who has the 
means, is undoubtedly bound to support his or her minor child." 

In Williams v. Hutchinson, 5 Barb. 122, it is held: "While the 
mother remains a widow she is bound to provide for her children , and 
is entitled to control them while under age, and to collect their earn- 
ings while in the service of others." 

In Massachusetts the doctrine is the same as in New York. In 
Nightingale v. Whittington, 15 Mass. 274, it is held: "Generally, 
the father, and in case of his death, the mother, is entitled to the 
earnings of their minor children. 

Dedham v. Natick, 16 Mass. 140, holds: "The mother, after the 
death of the father, remains the head of the family. She has a like 
control over the minor children as he had when living. She is bound 
to support them, if of sufficient ability. See, also, Benton v. Rem- 
ington, 2 Mass. 115. 

In New Hampshire the question has also been passed upon by the 
court of last resort, and the widowed mother's right upheld. In Ham- 
mond v. Corbett, 50 N. H. 501, the question was directly in issue. 
The court goes into an elaborate discussion of the authorities, and 
argues the question upon reason as well as upon authority, and holds: 
"A widowed mother is entitled to the services and earnings of her 
minor children in the same manner and to the same extent as the 
father, if alive, would be entitled to them." See, also, Jenness v. 
Emerson, 15 N. H. 488. 

In New Jersey, in the case of Campbell v. Campbell, 3 Stock. 258, 
it is expressly decided : ' ' The mother, upon the death of the father, 
is entitled, as the natural guardian, to the earnings of her children 
during infancy." See, also, Osborn v. Allen, 2 Dutch. 388, and the 
discussion at pages 391-394. 

In Missouri the question under discussion has also been passed upon 
by the court of last resort. In the case of the Girls' Industrial Home 
v, Fritchey, 10 Mo. App. 344, it is held: "The mother is the head 
of the family, when the father is dead. She has the same control 
over the minor children as he had, and we see no reason why her 
duties to them should not be the same. ' ' 

In Maryland, it is held in the case of State v. B. & 0. R. R. Co., 
24 Md. 84, that the law entitles the widowed mother to the services 
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of her child during his minority. See, also, Keller v. Donelly, 5 
Md. 211. 

In South Carolina, in Villepigue v. Shular, 3 Strob. 462, it is held : 
' ' That the widowed mother is the natural head of the family. ' ' 

In Michigan, in the case of Lapworth v. Leach, 79 Mich. 16, it is 
held : ' ' The mother is as much morally bound to care for, support, 
nourish, and educate her child as the father. ' ' 

In Connecticut the same point arose for determination, in the case 
of Finch v. Finch, 22 Conn. 411, and was decided in the same way 
as in the Michigan case just cited. See especially page 417. 

In Kentucky, in the case of Jones v. Tevis, 4 Littell, 25, it is held : 
"After his [the father's] death, the mother, being the only parent, 
is, in contemplation of law, guardian by nature to the children, in 
which relation she is bound to them by the same duties, and has in them 
the same rights, as the father during his life. ' ' See, also, Graham v. 
Kinder, 11 B. Mon. 60. 

It would seem, then, with all due respect to the learning and ability 
of Prof. Minor, that the position taken by him in his Institutes, as 
cited at the beginning of this article, is not in consonance with the 
weight of authority, and that the question standing at the head of 
this article should be answered in the affirmative. 

F. W. Morton. 

Pulaski, Va, 



